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Dear Mrs Feeney, 

RE: Babergh Revised Draft Community Infrastructure Levy Charging Schedule – Examination 

I refer to your letter dated 13th August 2015 in which the Examiner has asked for clarification of the 
effect of the recent decision in R (West Berkshire District Council and Reading Borough Council) v 
Secretary of State for Communities and Local Government on the proposed charging rates for small 
sites.  

Background 

The Council's Preliminary Draft Charging Schedule (May 2014) contained a £90 rate for "Residential 
development – Low zone (1-2 dwellings)", £50 rate for “Residential Development – Low zone (3+ 
dwellings)” and a £115 rate for all residential development in the high zone. The Draft Charging 
Schedule (November 2014) contained the same charging rates.  

Following the Written Ministerial Statement on 28 November 2014 relating to small sites, vacant 
building credit and affordable housing requirements (WMS), the Council published a Revised Draft 
Charging Schedule under Regulation 11 of the CIL Regulations (January 2015). This provided for a 
charging rate of £125 for residential development of 10 units or less in the Low zone, £75 for 
residential units of 11 units or more in the Low zone, £165 for residential development of 10 units or 

less in the High zone and £115 for residential units of 11 units or more in the high zone. These 
revised rates reflected the viability modeling undertaken in response to the WMS.   

The outcome of the West Berkshire judgment is that the policies in the WMS must not be treated as 
a material consideration in development management and development plan procedures and 
decisions or in the exercise of powers and duties under the Planning Acts. The relevant part of the 
PPG has been withdrawn. The Council's response to the Examiner's questions in this context are 
set out below.  

1. Are the differential rates justified by reference to the economic viability of development 
and are they consistent with the PPG? 

The differential rates for 'small sites' in the Revised Draft Charging Schedule are now out of 
step with the status of the WMS following the West Berkshire decision. The starting point for 
all future development management decisions will be Policy CS19 of the Babergh Local 
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Plan 2011-2031 Core Strategy & Policies (requiring all residential development within the 
District provide 35% affordable housing).   

The Council's consultants have reviewed the viability information prepared in October 2014 
(Peter Brett Associates' CIL evidence October 2014 - Examination document reference S-7 

http://www.babergh.gov.uk/assets/Uploads-BDC/Economy/Strategic-Planning-
Policy/LDF/CIL-documents/Draft-Charging-Schedule-consultation/PBA-Babergh-and-Mid-
Suffolk-Viability-Study-Oct-2014-compressed.pdf) and remain of the view that the rates 
proposed in the Draft Charging Schedule are now back in line with the appropriate available 
evidence of likely development costs (including compliance with Policy CS19). These rates 
were subject to formal consultation and the Examiner has seen the representations received 
by the Council on these rates.  

The Council therefore suggests that if she is minded to do so, the Examiner makes a 
recommendation that the rates be adjusted in the adopted Charging Schedule to those on 
which evidence was previously prepared and consulted in the November 2014 Draft 
Charging Schedule (Babergh District Council Draft Charging Schedule November 2014 - 
Examination document reference S-2 http://www.babergh.gov.uk/assets/Uploads-
BDC/Economy/Strategic-Planning-Policy/LDF/CIL-documents/Draft-Charging-Schedule-

consultation/Babergh-CIL-Draft-Charging-Schedule-Nov-2014.pdf).  

2. Should additional appraisals be prepared for smaller schemes assuming 35% 
affordable housing or are the previous appraisals for small sites set out within the 
Viability Study October 2014 still valid? 

No. As above, the Council's consultants remain of the view that the October 2014 evidence 
base is appropriate in relation to the Draft Charging Schedule rates.  As such, the 
recommendation suggested above would remove the need for new modelling work. If 
anything, the evidence at Examination confirmed that the relative growth in sales values and 
development costs since October 2014 would be likely to result in more, not less, headroom. 

3. Should this matter and the appraisals referred to above have any bearing on the setting 
of the residential rates? 

As above, the Council considers that a recommendation to adopt the November 2014 Draft 
Charging Schedule rates would be justified.  

4. If this would have a bearing on the residential rates, should this be consulted on 
through a statement of modifications? 

The Council is minded to accept the recommendation proposed above, which is within the 
Examiner's remit given the formal consultation on the evidence base for the Draft Charging 
Schedule rates already undertaken. The Council does not on that basis intend to publish 
modifications, and does not feel any further consultation is necessary.  

 
A copy of this letter will be placed on the Council website. 
 
Yours sincerely, 

 
Matt Deakin 
Senior Policy Strategy Planner 
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