
 

 

BDC/T212/Document 4 

Babergh District Council (Polstead Footpath No 35(part)) Public Path Diversion 

Order 2021 – Highways Act 1980 Section 119 

 

Statement of the grounds on which it is considered the order should be 

confirmed 

 

S119(1) It is expedient that the line of the path should be diverted in the 

interests of the owner, lessee or occupier of land crossed by the path or of the 

public 

 

The application to divert the footpath was submitted in the interests of the owners of 

the land crossed by part of the route. The applicants’ reasons for requesting the 

diversion of part of Polstead Public Footpath No 35 are summarised below: 

 

Planning permission has been granted under reference DC/19/02014 for the 

conversion of a storage barn to 1 dwelling, erection of a cart lodge and creation of 

vehicular access. 

 

Implementation of the permission will result in the footpath passing across the 

morning/kitchen garden and very close to the windows and doors on the side of the 

property. 

 

The proximity of the footpath will therefore impact on the applicants’ privacy in the 

garden and will raise concerns about security in such a remote area. Walkers will be 

passing very close to the main living area windows and by the utility room door. 

 

It is therefore in the interest of the applicants to divert the footpath to a location 

outside the immediate vicinity of the dwelling, to improve their privacy and enable the 

quiet enjoyment of the dwelling and the garden area. A concern about security is 

also addressed by the diversion. 

 

The diversion of the footpath which currently runs through a small paddock to the 

east of the storage barn will also be of benefit to the applicants. It will enable the 

area to be secured and used for livestock, without any concern about the public 

passing through. 

 

Part of the route currently takes an irregular line across grazing land. Diverting the 

route to the edge of the field will enable fencing in the area to be altered. It will 

enable the land to be fenced adjacent to one side of the footpath, improving the 

efficient use of the land for grazing to the benefit of the applicants. 

 



 

 

In summary, the applicants’ concerns related to issues surrounding lack of privacy 

and the security of their property. The diversion would enable them to secure their 

property and improve their privacy and to manage their grazing land more efficiently. 

 

Since the application was submitted planning permission DC/19/02014 has been 

implemented for the conversion of the storage barn to a dwelling, erection of cart 

lodge and creation of vehicular access and the applicants are now the occupiers of 

the dwelling. The diversion is in their interests as it will improve their privacy and 

enable quiet enjoyment of the dwelling and garden area. 

 

On 28 June 2021 a part of the land previously in the ownership of the applicants and 

crossed by the footpath to be diverted was transferred to new owners. The new 

owners use the land over which the footpath is recorded for the keeping of horses. 

Diverting the route will address concerns about the public being in direct contact with 

the horses in the field, both on public safety and biosecurity grounds. The diversion 

of the footpath will benefit the new owners as it will remove the footpath entirely from 

their land, unencumbering the land of any public rights of way and enabling it to be 

managed without reference to the presence of the public. 

 

An addendum to the statement of reasons submitted by the applicants for the 

making of the order dated 03/02/22 is attached at Appendix 1 including a letter of 

support from the new owners of part of the affected land dated 7 February 2022 and 

attachments. 

 

S119(2) A public path order shall not alter a point of termination of the path - 

(a) if that point is not on a highway; or 

(b) (where it is on a highway) otherwise than to another point which is on the 

same highway, or a highway connected with it, and which is substantially as 

convenient to the public 

 

The proposed termination point at the south eastern end of the footpath will be on 

the same highway (Marten’s Lane) some 33 metres from the existing termination 

point and will be substantially as convenient. Road walking between Footpath No 35 

and Stoke by Nayland Footpath No 16 will be decreased. For walkers wishing to 

travel between these two footpaths the proposed route will be more convenient. 

 

The north westerly termination point is unchanged. 

 

S119(6) The diversion is expedient as mentioned in S119 subsection (1) and 

the path will not be substantially less convenient to the public in consequence 

of the diversion  

 

This case is complicated by the fact that the legally recorded footpath route (the 

definitive route) has been wrongly signed by the Highway Authority for a 



 

 

considerable period of time. The legally recorded route is not fully available and the 

public have been using a combination of routes, parts of which are not legally 

recorded. The Council has been guided by Planning Inspectorate Advice Note 9 

which states that “when considering orders made under section 119(6), whether the 

right of way will be/ will not be substantially less convenient to the public in 

consequence of the diversion, an equitable comparison between the existing and 

proposed routes can only be made by…disregarding any temporary circumstances 

preventing or diminishing the use of the existing route by the public. Therefore, in all 

cases where this test is to be applied, the convenience of the existing route is to be 

assessed as if the way were unobstructed and maintained to a standard suitable for 

those users who have the right to use it.” 

 

The proposed route is some 5 metres longer than the existing route which is 

negligible in the context of the length of the footpath and the distance anyone using 

the footpath would be travelling. 

 

The general direction of travel is maintained. 

 

There are a number of stiles and gates on the existing footpath. The proposed route 

will have two pedestrian gates and no stiles, which will make it easier to use. Suffolk 

County Council will authorise the pedestrian gates if and when the order is confirmed 

and has taken effect. 

 

S119(6) It is expedient to confirm the order having regard to the effect which 

the diversion would have on public enjoyment of the path as a whole  

 

There will be no adverse effect on public enjoyment of the footpath as a whole. 

Some walkers will experience feelings of embarrassment and intrusion when using a 

footpath which passes close to a dwelling and through a garden and this is likely to 

detract from their enjoyment of the footpath. For those walkers the proposed route 

will be more enjoyable. At its closest point the existing footpath is 1.055 metres from 

the dwelling (see attached plan at Appendix 2). 

 

The proposed route will be easy to follow and the short section through an area of 

woodland will add variety and interest. The open views of undulating countryside 

along the southern section of the footpath will be maintained and some views of the 

pond to the north west of the property will be maintained and in places enhanced by 

the pollarding or coppicing (as appropriate) of trees and the cutting of hedge top and 

side growth. 

 

The route of the footpath is some 150 metres north east of the site of the ‘Red Barn’ 

which was the scene of an infamous murder in 1827. The end of the barn which has 

now been converted to a dwelling was painted red which has led to confusion at 

times as to the exact location of the murder scene, the ‘Red Barn’ itself having 



 

 

disappeared many years ago. The colour of the barn has been changed as part of 

the development. Given the distance from the scene of the murder and the fact that 

the site of the ‘Red Barn’ is not visible from the legally recorded footpath route it is 

not considered that there will be any significant loss in the ‘sense of place’ which 

may be experienced by those walkers who are interested in the history of the ‘Red 

Barn’, particularly as the development of the barn into a dwelling has significantly 

changed the nature and feel of the site. 

 

S119(6) The effect which the coming into operation of the order would have s 

respects other land served by the existing right of way 

 

There will be no adverse effect on other land served by the existing route. 

 

S119(6) The effect which the new public right of way created by the order 

would have as respects the land over which the new right is so created and 

any land held with it 

 

The effect of the diversion is to preclude use of the land for any purpose which is 

incompatible with the public’s right of way. This impact is acceptable to the 

applicants, who are the owners of the land over which the new route will run. 

 

S119(6A) Regard to any material provision of a Rights of Way Improvement 

Plan (RoWIP) prepared by any local highway authority whose area includes 

land over which the order would create or extinguish a public right of way 

 

The proposal is not contrary to any of the provisions of Suffolk County Council’s 

Green Access Strategy (Rights of Way Improvement Plan) 2020-2030. The 

replacement of stiles with pedestrian gates meets with Objective 1.2.2 of the RoWIP. 

 

S29 and S121(3) Duty to have regard to the needs of agriculture (including the 

breeding or keeping of horses) and forestry and the desirability of conserving 

flora, fauna and geological and physiographical features 

 

There will be no adverse effect on flora, fauna and geological and physiographical 

features. Suffolk Wildlife Trust have requested that care is taken with the timing of 

any hedgerow removal and advised that vegetation clearance should not be carried 

out during the bird nesting season from March to August (inclusive).  

Concerns raised by two of the objectors about the effect of the proposal on native 

bluebells in the woodland through which the new route will be created are addressed 

in a report prepared by The Landscape Partnership Ltd dated 6 July 2021 (attached 

at Appendix 2 to Document 6). 

 


