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Babergh District Council (Polstead Footpath No 35(part)) Public Path Diversion 

Order 2021 – Highways Act 1980 Section 119 

 

Statement containing Babergh District Council’s comments on the objections 

 

 

Objector 1 –  – Letters dated 16 February 2021 and 25 March 2021 

 

Objector 1’s objection centres on the historic background of the village and of 

Polstead Footpath No 35. The objector refers to a previous diversion of the footpath 

‘which was discussed and argued at length before a packed village hall’. The event 

the objector is referring to is the Public Inquiry which was held on 26 and 27 July 

1989 to determine a Definitive Map Modification Order (DMMO) made by Suffolk 

County Council on 26 May 1988. The purpose of the DMMO was to add what is now 

Polstead Public Footpath No 35 onto the definitive map. Prior to the DMMO being 

confirmed the footpath was not shown on the definitive map.  The DMMO was 

opposed but it was confirmed by an Inspector appointed by the Secretary of State on 

24 August 1989 following the above-mentioned Public Inquiry. The Public Inquiry 

was to determine whether the footpath should be added to the definitive map, not 

whether it should be diverted. 

 

The objector refers to ‘the hundreds of feet’ which have used the footpath and to its 

‘historic associations’ including the association with the murder of Maria Marten in 

the Red Barn. However, it is clear from the Inspector’s decision letter of 1989 

(attached at Appendix 1) that exactly where people have walked has varied over the 

years and has not always been on the route currently shown on the definitive map. 

Given that the site of the Red Barn is some distance from the footpath, for those 

walkers who are interested in the history of the area, the sense of history is likely to 

be with the place rather than the exact route of the footpath. 

 

The objector makes a number of assertions in relation to the applicants’ reasons for 

diverting the footpath and motivations for developing the barn, none of which are 

considered relevant to the legal tests under consideration.  

 

Objector 2 –  – Letter dated 09 June 2021 and email dated 03 

February 2022 

 

Objector 2 raises concerns about the planning process. Planning application 

DC/19/02014 was considered on the basis that the existing footpath route could 

remain on its current alignment. Following the grant of planning permission the 



 

applicants decided to apply for the footpath to be diverted in their interests under 

Section 119 of the Highways Act 1980.  

 

Objector 2 notes that the public right of way shown on the Definitive Map differs from 

the position of the fingerpost and the entry/exit point from Shelley Road. This is not 

disputed by the council. The legally recorded footpath route (the definitive route) has 

been wrongly signed by the Highway Authority for a considerable period of time. The 

legally recorded route is not fully available and the public have been using a 

combination of routes, parts of which are not legally recorded.  

 

The Council has been guided by Planning Inspectorate Advice Note 9 which states 

that “when considering orders made under section 119(6), whether the right of way 

will be/ will not be substantially less convenient to the public in consequence of the 

diversion, an equitable comparison between the existing and proposed routes can 

only be made by…disregarding any temporary circumstances preventing or 

diminishing the use of the existing route by the public. Therefore, in all cases where 

this test is to be applied, the convenience of the existing route is to be assessed as if 

the way were unobstructed and maintained to a standard suitable for those users 

who have the right to use it.” 

 

Objector 2 is concerned about the effect of the diversion proposal on the woodland 

through which it will run and in particular the effect on the native bluebells. A report 

has been commissioned by the applicants to address this issue. The report is 

attached at Appendix 2 to this document. It concludes that “there is no evidence of 

any damage to sensitive flora including bluebells of the path creation through 

woodland between points F-G to point A. There is evidence of a minor benefit to 

biodiversity as a result of additional light on the side of the path enabling foxgloves to 

germinate. It may also benefit foraging bats and facilitate bluebell growth. The path is 

therefore considered ecologically acceptable”. It is not considered that the proposal 

will have an adverse effect on nature conservation. Suffolk Wildlife Trust were 

consulted on the proposal and raised no objections. 

 

Objector 2’s comment that the applicants were aware of the existence of the footpath 

is not relevant to the legal tests under consideration. 

 

Objector 2’s comment that there are public rights of way next to other residents’ 

houses in the village is not relevant to the legal tests under consideration. 

 

Objector 2 raises concerns about the consultation process. All proposals submitted 

to the council to divert public rights of way are inspected on site by the Public Rights 

of Way Officer and a Rights of Way Officer from the Highway Authority at the start of 

the process.  

 



 

If it appears that the legal tests can be met informal consultations are carried out 

prior to a decision being taken on whether a legal order should be made. In this case 

informal consultations were carried out with the British Horse Society, the Byways 

and Bridleways Trust, Dedham Vale Society, Dedham Vale AONB and Stour Valley 

Project, the District Councillor, the local representative for the Ramblers, the Open 

Spaces Society, Polstead Parish Council and Stoke by Nayland Parish Council.  

 

The only objection submitted to the informal consultation was from the Dedham Vale 

AONB and Stour Valley Project. This objection was subsequently withdrawn. 

 

The objector has concerns about how the proposal was considered by Polstead 

Parish Council. The district council has no control over how a parish council meeting 

is held or who attends. 

 

Objector 2 asserts that the form of order/description is not correct. They have 

subsequently asked me to correct the first line in paragraph 4 on the second page of 

their letter: it should read 'the boardwalk is almost 19 metres long, not 15 metres'.   

 

The description of the proposed route contained in Part 2 of the Schedule to the 

order is correct. The diversion commences part way along the boardwalk, not at the 

end of it. The precise length of the boardwalk is not specified within the order. The 

order will divert the whole of this section of the footpath onto the boardwalk. At the 

moment it is legally recorded partly along the boardwalk and partly through the 

enclosed area beside the pond. 

 

Objector 2 comments that the stile at point J on the order map is not referred to in 

the public notice or the public path order. There is no requirement to mention the 

stile currently in place at point J on the order map in the public notice or in the public 

path order. The stile is not on the legally recorded route of the footpath, it is on the 

proposed route. It will be removed and replaced with a gate if the application to divert 

the footpath is successful.  

 

Objector 2’s main objection is to the route through the woodland. The applicants 

have proposed the route through the woodland and do not wish to retain the route 

running close to their dwelling.  

 

Objector 3 –  – email dated 23 February 2021 

 

Objector 3 is under the impression that “approximately twenty years ago when the 

now owners, Mr and Mrs Derbyshire, first purchased the property they tried to divert 

the footpath.” This is not the case. The events Objector 3 is referring to appear to 

relate to the Definitive Map Modification Order (DMMO) made by Suffolk County 

Council on 26 May 1988 referred to in the comments on Objector 1’s objection 

above.   



 

 

The Inspector’s decision letter for the DMMO notes that prior to the DMMO being 

made some discussions took place about the possibility of diverting the footpath to 

an alignment different from that which was later shown in the DMMO. A site meeting 

was held in May 1983 attended by members of the Footpath Working Party from 

Polstead Parish Council and the then landowner, Mrs Hicks, but no agreement was 

reached and the matter went no further. 

 

The public path order applicants purchased land crossed by the footpath in 1997 

some eight years after the Inquiry was held and so were not involved in the Public 

Inquiry. They are not newcomers to the village and the council has not been 

provided with any evidence that they have sought to deny the existence of the 

footpath or prevent walkers from using it. 

 

Objector 3 refers to the murder at the Red Barn. The barn which has been converted 

to a dwelling is not on the site of the ‘Red Barn’ in which Maria Marten’s body was 

found. The Red Barn was sited some 130 metres to the south west. The site is 

shown marked by a black circle on the plan attached at Appendix 3. 

 

Objector 3 believes the applicants are attempting to move the footpath for a second 

time in two years. This is a misunderstanding of the planning history of the barn 

conversion and of the scope of a planning permission. A planning permission cannot 

move a public footpath and the footpath has not already been legally diverted.  

 

Objector 3 makes a number of comments about the design of the dwelling. The 

applicants have confirmed that in obtaining planning permission for the conversion of 

the barn to a dwelling there was a need to retain the footprint of the barn. This 

constrained the design and layout of the dwelling, making it impossible to propose a 

development which does not have living accommodation close to the existing 

footpath. Altering the boundary would not have any impact on the proximity of the 

footpath to the barn, which is just over a metre from the barn at its closest point. In 

fact the approved layout has limited windows and doors near the footpath but the 

applicants consider that their privacy and security will still be improved significantly 

as a result of the diversion, given the short distance from the barn to the existing 

route of the footpath in the domestic area on the east side of the barn.  

 

Objector 3’s comment that the applicants were aware of the existence of the footpath 

is not relevant to the legal tests under consideration. 

 

Objector 3 states that “the proposed route is a steep bank which is muddy and 

unsuitable.” The Public Rights of Way Officer has visited the site of the proposed 

footpath on a number of occasions, including to erect the public notices on 5 

February 2021, when the weather had been extremely wet and some of the roads 

leading to the site were flooded. At the time of the visit and on all other visits the 



 

proposed route through the wood was sound underfoot. Further work will be carried 

out to the levels of the route through the woodland if the order is confirmed. The 

route is not unduly steep given that the route from the road slopes down to the barn. 

 

Objector 3 states that walkers will “lose access to enjoy this beautiful and history 

place which has been in existence for hundreds of years.” The proposed diversion 

does not prevent access to the area and does not take walkers away from their 

direction of travel. Walkers will still be able to appreciate the beauty and history of 

the area and the replacement of stiles with self-closing gates will make the footpath 

easier to use for some walkers. Given that the site of the Red Barn is some distance 

from the footpath, for those walkers who are interested in the history of the area, the 

sense of history is likely to be with the place rather than the exact route of the 

footpath. It is clear from the Inspector’s decision letter of 1989 that exactly where 

people have walked has varied over the years and has not always been on the route 

currently shown on the definitive map. 

 

Objector 4 –  – Letter dated 18 February 2021 and emails dated 20 

March 2021 and 21 May 2021 

 

Objector 4’s comments concerning the Public Inquiry held in 1989 are a 

misunderstanding of the reasons for the Inquiry and are addressed under the 

comments on the objections of Objectors 1 and 2 above. 

 

Objector 4 states that there was little advertisement of the application. As mentioned 

above, prior to deciding to make the legal order the District Council carried out 

informal consultations with Polstead Parish Council, Stoke By Nayland Parish 

Council, the Dedham Vale Society, the Dedham Vale AONB and Stour Valley 

Project, the local representative for the Ramblers, the Open Spaces Society and the 

District Councillor. Suffolk County Council were also consulted, both informally and 

formally. 

 

The order was made during a time when some Covid-19 restrictions were in place 

but at a time when it was permitted to take unlimited outdoor exercise and when, 

anecdotally, the rights of way network was being used more than normal.  The 

making of the order was publicised on the Polstead Parish Council website as the 

Parish Clerk was unable to put a copy of the public notice on the parish notice board. 

It was also publicised on the Babergh District Council website and Suffolk County 

Council’s website, advertised in the East Anglian Daily Times and Ipswich Star, 

notices were erected on site and a notice was placed on the Stoke By Nayland 

parish notice board. Copies of the order, notice and explanatory statement were 

available free of charge by post or email from the council’s Public Rights of Way 

Officer. A link to the order documents was also posted on the Polstead Facebook 

page, which at the time of writing this submission had 1.1 thousand users, although 

this was not arranged by the district council.  



 

 

There has been no attempt, as suggested by Objector 4, to ‘get this diversion 

through under the radar’. The District Council takes its responsibilities under the 

Highways Act 1980 very seriously and always carries out informal consultations and 

considers the legal tests thoroughly before deciding whether to make a public path 

order. This case has been no different, although consideration of the application has 

been subject to some delays due to Covid-19. 

 

Objector 4 refers to the site of the barn conversion as being the site of the ‘Red Barn’ 

murder in a letter dated 18/02/21 but in a letter dated 23/03/21 withdraws this 

comment. 

 

Objector 4 states that they do not see the diversion to be ‘in the interests of the 

public’ and goes on to state that ‘It diverts a fair amount, adding extra to the route’ 

and ‘The route is a fairly steep climb both up & down through the wood’. The order 

was made in the interests of the owners of the land crossed by the footpath not in 

the interests of the public and the owners’ reasons for requesting the diversion are 

set down elsewhere in this submission. The issues of distance and steepness of the 

route are considerations under the tests of convenience and public enjoyment of the 

footpath as a whole.   

 

The proposal is complicated by the fact that the route where people are currently 

walking beside the fence between points J – H on the order map, and have been for 

some time, is not the legally recorded route. The effect of the order will be to divert 

part of the legally recorded route onto the route which people are already using. The 

route through the woodland is not significantly different in steepness from the 

existing or the proposed routes leading from the road down to the barn and, as 

mentioned above, work will be carried out to the levels of the route through the 

woodland if the order is confirmed. For some people part of the enjoyment of walking 

in this area is that it is undulating in its nature. 

 

Objector 4’s comments concerning the bluebell wood are addressed in the 

comments on Objector 2’s comments above. Comments on forestry management 

are not relevant to the consideration of this proposal. 

 

Objector 5 –  – emails dated 16 February 2021 and 20 March 2021 

 

Objector 5 refers to the Public Inquiry held in 1989. The district council’s comments 

on this issue have been made above. 

 

Objector 5 states “I have a Public footpath running alongside my whole garden and 

approximately one metre from my front door. I am more than happy to have it so”. 

This is not relevant to the diversion proposal under consideration. Other comments 



 

made by this objector in relation to the signing of the footpath and the design of the 

dwelling have already been addressed above. 

 

Objector 6 –  – emails dated 13 February 2021 and 21 March 2021 

 

Objector 6 states “I wish to object to the further diversion of this footpath in Polstead 

as it means climbing up a bank and then down again on the other side.” Comments 

on the gradient of the route have already been made above.  

 

Objector 6 refers to upsetting people in the village. The district council’s role when 

determining an application to divert a public footpath is to consider whether the legal 

tests can be met. As mentioned above, extensive informal consultations were carried 

out before a decision was taken to make the order. The making of the order was 

publicised in accordance with the legislation and the order was afforded wider 

publicity than might normally be the case by virtue of notification by a local resident 

on the Polstead village Facebook page. 

 

A table containing all the objections and the district council’s responses and all the 

representations of support is attached as Document 6(1) to this submission. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




