Appendix A: Legislation, Guidance and Codes that Influenced the
Preparation of the Enforcement Policy

A. Principles of Good Regulation

The Legislative and Regulatory Reform Act 2006, Part 2, requires Mid Suffolk
and Babergh District Councils to have regard to the Principles of Good
Regulation when exercising a specified regulatory function. For local
authorities, the specified functions include those carried out by our
environmental health, and licensing services. We have chosen to adopt the
principles across all functions.

We will exercise our regulatory activities in a way which is:

(i) Proportionate - our activities will reflect the level of risk to the
public and enforcement action taken will relate to the seriousness of the
offence,

(il)  Accountable - our activities will be open to public scrutiny, with clear
and accessible policies, and fair and efficient complaints procedures,

(iii)  Consistent - our advice to those we regulate will be robust and
reliable and we will respect advice provided by others. Where circumstances
are similar, we will endeavour to act in similar ways to other local
authorities,

(iv)  Transparent - we will ensure that those we regulate are able to
understand what is expected of them and what they can anticipate in
return, and

(v)  Targeted - we will focus our resources on higher risk enterprises and
activities, reflecting local need and national priorities.

B. Regulators’ Code

Mid Suffolk and Babergh District Councils have had regard to the Regulators’
Code in the preparation of this policy. In certain instances we may conclude
that a provision in the Code is either not relevant or is outweighed by
another provision. We will ensure that any decision to depart from the Code
will be properly reasoned, based on material evidence and documented.

C. Human Rights Act 1998

Mid Suffolk and Babergh District Councils are public authorities for the
purposes of the Human Rights Act 1998. We therefore apply the principles of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms. This Policy and all associated enforcement
decisions take account of the provisions of the Human Rights Act 1998. In
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particular, due regard is had to the right to a fair trial and the right to
respect for private and family life, home and correspondence.

D. Data Protection Act 2018

Where there is a need for Mid Suffolk and Babergh District Councils to share
enforcement information with other agencies, we will follow the provisions
of the Data Protection Act 2018 and regulations made under that Act.

E. The Code for Crown Prosecutors

When deciding whether to prosecute Mid Suffolk and Babergh District
Councils have regard to the provisions of The Code for Crown Prosecutors as
issued by the Director of Public Prosecutions.

The Code for Crown Prosecutors is a public document that sets out the
general principles to follow when decisions are made in respect of
prosecuting cases. The Code sets out two tests that must be satisfied,
commonly referred to as the ‘Evidential Test’ and the ‘Public Interest Test’:

a. Evidential Test - is there enough evidence against the defendant?

When deciding whether there is enough evidence to prosecute, Mid Suffolk
and Babergh District Councils will consider what evidence can be used in
court and is reliable. We must be satisfied there is enough evidence to
provide a "realistic prospect of conviction” against each alleged offender.

b. Public Interest Test - is it in the public interest for the case to be
brought to court?

Mid Suffolk and Babergh District Councils will balance factors for and against
prosecution carefully and fairly, considering each case on its merits. The
public interest factors that we will take into account are detailed under the
enforcement options available to us in Appendix C.

F. Regulatory Enforcement and Sanctions Act 2008 (‘the RES Act’)

The Regulatory Enforcement and Sanctions Act 2008, as amended,
established the Primary Authority scheme. We will comply with the
requirements of the Act when we are considering taking enforcement action
against any business or organisation that has a primary authority, and will
have regard to guidance issued by the Secretary of State in relation to
Primary Authority.
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Appendix B: Conduct of Investigations

All investigations will be carried out under the following legislation and in
accordance with any associated guidance or codes of practice, in so far as

they relate to Mid Suffolk and Babergh District Councils:

These Acts and associated guidance control how evidence is collected and
used and give a range of protections to citizens and potential defendants.

Our authorised officers will also comply with the requirements of the
particular legislation under which they are acting, and with any associated

the Police and Criminal Evidence Act 1984

the Criminal Procedure and Investigations Act 1996
the Regulation of Investigatory Powers Act 2000
the Criminal Justice and Police Act 2001

the Human Rights Act 1998

guidance or codes of practice.
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Appendix C: Enforcement Actions available to Mid Suffolk and Babergh
District Councils in Respect of Criminal and Civil breaches

A. Compliance Advice, Guidance and Support

Mid Suffolk and Babergh District Councils use compliance advice, guidance
and support as a first response in the case of many breaches of legislation
that are identified. Advice is provided, sometimes in the form of a warning
letter, to assist individuals and businesses in rectifying breaches as quickly
and efficiently as possible, avoiding the need for further enforcement
action. A warning letter (sometimes called an ‘informal caution’) will set
out what should be done to rectify the breach and to prevent re-occurrence.
If a similar breach is identified in the future, this letter will be persuasive in
considering the most appropriate enforcement action to take on that
occasion. Such a letter cannot be cited in court as a previous conviction but
it may be presented in evidence.

Mid Suffolk and Babergh District Councils recognise that where a business
has entered into a partnership with a primary authority, the primary
authority will provide compliance advice and support, and Mid Suffolk and
Babergh District Councils will take such advice into account when
considering the most appropriate enforcement action for it to take. They
may discuss any need for compliance advice and support with the primary
authority.

Where more formal enforcement action, such as a simple caution or
prosecution, is taken, Mid Suffolk and Babergh District Councils recognise
that there is likely to be an ongoing need for compliance advice and
support, to prevent further breaches.

B. Voluntary Undertakings

Mid Suffolk and Babergh District Councils may accept voluntary undertakings
that breaches will be rectified and/or recurrences prevented. Mid Suffolk
and Babergh District Councils will take any failure to honour voluntary
undertakings very seriously and enforcement action is likely to result.

C. Statutory (Legal) Notices

In respect of many breaches Mid Suffolk and Babergh District Councils have
powers to issue statutory notices. These include: ‘Stop Notices’, ‘Prohibition
Notices’, ‘Emergency Prohibition Notices’, and ‘Improvement Notices’. Such
notices are legally binding. Failure to comply with a statutory notice can be
a criminal offence and may lead to prosecution and/ or, where appropriate,
the carrying out of work in default.
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A statutory notice will clearly set out actions which must be taken and the
timescale within which they must be taken. It is likely to require that any
breach is rectified and/or prevented from recurring. It may also prohibit
specified activities until the breach has been rectified and/or safeguards
have been put in place to prevent future breaches. Where a statutory notice
is issued, an explanation of the appeals process will be provided to the
recipient.

Some notices issued in respect of premises may be affixed to the premises
and/or registered as local land charges.

D. Financial penalties

Mid Suffolk and Babergh District Councils have powers to issue fixed penalty
notices in respect of some breaches. A fixed penalty notice is not a criminal
fine, and does not appear on an individual’s criminal record. If a fixed
penalty is not paid, Mid Suffolk and Babergh District Councils may
commence criminal proceedings or take other enforcement action in respect
of the breach.

If a fixed penalty is paid in respect of a breach Mid Suffolk and Babergh
District Councils will not take any further enforcement action in respect of
that breach. Payment of a fixed penalty does not provide immunity from
prosecution in respect of similar or recurrent breaches.

Mid Suffolk and Babergh District Councils are only able to issue fixed penalty
notices where it has specific powers to do so. If fixed penalty notices are
available, their issue is at Mid Suffolk and Babergh District Councils’
discretion. In some circumstances, in particular where breaches are serious
or recurrent, it may be that prosecution is more appropriate than the issue
of a fixed penalty notice.

E. Injunctive Actions, Enforcement Orders etc.

In some circumstances Mid Suffolk and Babergh District Councils may seek a
direction from the court (in the form of an order or an injunction) that a
breach is rectified and/or prevented from recurring. The court may also
direct that specified activities be suspended until the breach has been
rectified and/or safeguards have been put in place to prevent future
breaches.

Failure to comply with a court order constitutes contempt of court, a
serious offence which may lead to imprisonment.

Mid Suffolk and Babergh District Councils are required to seek enforcement
orders after issuing some enforcement notices, providing the court with an
opportunity to confirm the restrictions imposed by the notice. Otherwise,
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Mid Suffolk and Babergh District Councils will usually only seek a court order
if they have serious concerns about compliance with voluntary undertakings
or a notice.

F. Simple Caution

Mid Suffolk and Babergh District Councils have the power to issue simple
cautions (previously known as ‘formal cautions’) as an alternative to
prosecution for some less serious offences, where a person admits an
offence and consents to the simple caution. Where a simple caution is
offered and declined, Mid Suffolk and Babergh District Councils are likely to
consider prosecution.

A simple caution will appear on the offender’s criminal record. It is likely to
influence how Mid Suffolk and Babergh District Councils and others deal with
any similar breaches in the future, and may be cited in court if the offender
is subsequently prosecuted for a similar offence. If a simple caution is issued
to an individual (rather than a corporation) it may have consequences if that
individual seeks certain types of employment.

Simple cautions will be used in accordance with Home Office Circular
016/2008 and other relevant guidance.

G. Prosecution

Mid Suffolk and Babergh District Councils may prosecute in respect of serious
or recurrent breaches, or where other enforcement actions, such as
voluntary undertakings or statutory notices have failed to secure
compliance. When deciding whether to prosecute Mid Suffolk and Babergh
District Councils have regard to the provisions of The Code for Crown
Prosecutors as issued by the Director of Public Prosecutions.

Prosecution will only be considered where Mid Suffolk and Babergh District
Councils are satisfied that it has sufficient evidence to provide a realistic
prospect of conviction against the defendant(s).

Before deciding that prosecution is appropriate, Mid Suffolk and Babergh
District Councils will consider all relevant circumstances carefully and will
have regard to the following public interest criteria:

a. How serious is the offence committed?

The more serious the offence, the more likely it is that a prosecution is
required.

When deciding the level of seriousness of the offence committed,

prosecutors should include amongst the factors for consideration the
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suspect’'s culpability and the harm to the victim by asking themselves the
questions at b) and c).

b. What is the level of culpability of the suspect?

Culpability is likely to be determined by the suspect's level of involvement;
the extent to which the offending was premeditated and/or planned;
whether they have previous criminal convictions and/or out-of-court
disposals and any offending whilst on bail; or whilst subject to a court order;
whether the offending was or is likely to be continued, repeated or
escalated; and the suspect's age or maturity (see paragraph d) below for
suspects under 18).

Prosecutors should also have regard when considering culpability as to
whether the suspect is, or was at the time of the offence, suffering from
any significant mental or physical ill health as in some circumstances this
may mean that it is less likely that a prosecution is required. However,
prosecutors will also need to consider how serious the offence was, whether
it is likely to be repeated and the need to safeguard the public or those
providing care to such persons.

C. What are the circumstances of and the harm caused to the victim?

The circumstances of the victim are highly relevant. The greater the
vulnerability of the victim, the more likely it is that a prosecution is
required. This includes where a position of trust or authority exists between
the suspect and victim.

A prosecution is also more likely if the offence has been committed against
a victim who was at the time a person serving the public.

Prosecutors must also have regard to whether the offence was motivated by
any form of discrimination against the victim's ethnic or national origin,
gender, disability, age, religion or belief, sexual orientation or gender
identity; or the suspect demonstrated hostility towards the victim based on
any of those characteristics. The presence of any such motivation or
hostility will mean that it is more likely that prosecution is required.

In deciding whether a prosecution is required in the public interest,
prosecutors should take into account the views expressed by the victim
about the impact that the offence has had. In appropriate cases, this may
also include the views of the victim's family.

Prosecutors also need to consider if a prosecution is likely to have an
adverse effect on the victim's physical or mental health, always bearing in
mind the seriousness of the offence. If there is evidence that prosecution is
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likely to have an adverse impact on the victim’s health it may make a
prosecution less likely, taking into account the victim's views.

d. Was the suspect under the age of 18 at the time of the offence?

The criminal justice system treats children and young people differently
from adults and significant weight must be attached to the age of the
suspect if they are a child or young person under 18. The best interests and
welfare of the child or young person must be considered including whether a
prosecution is likely to have an adverse impact on his or her future
prospects that is disproportionate to the seriousness of the offending.
Prosecutors must have regard to the principal aim of the youth justice
system which is to prevent offending by children and young people.
Prosecutors must also have regard to the obligations arising under the
United Nations 1989 Convention on the Rights of the Child.

As a starting point, the younger the suspect, the less likely it is that a
prosecution is required.

However, there may be circumstances which mean that notwithstanding the
fact that the suspect is under 18, a prosecution is in the public interest.
These include where the offence committed is serious, where the suspect'’s
past record suggests that there are no suitable alternatives to prosecution,
or where the absence of an admission means that out-of-court disposals
which might have addressed the offending behaviour are not available.

e. What is the impact on the community?

The greater the impact of the offending on the community, the more likely
it is that a prosecution is required. In considering this question, prosecutors
should have regard to how community is an inclusive term and is not
restricted to communities defined by location.

f. Is prosecution a proportionate response?

Prosecutors should also consider whether prosecution is proportionate to the
likely outcome, and in so doing the following may be relevant to the case
under consideration:

o The cost to the prosecution service and the wider criminal justice
system, especially where it could be regarded as excessive when weighed
against any likely penalty (Prosecutors should not decide the public interest
on the basis of this factor alone. It is essential that regard is also given to
the public interest factors identified when considering the other questions
in paragraphs 4.12 a) to g), but cost is a relevant factor when making an
overall assessment of the public interest).
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o Cases should be capable of being prosecuted in a way that is
consistent with principles of effective case management. For example, in a
case involving multiple suspects offenders, prosecution might be reserved
for the key main participants in order to avoid excessively long and complex
proceedings.

g. Do sources of information require protecting?

In cases where public interest immunity does not apply, special care should
be taken when proceeding with a prosecution where details may need to be
made public that could harm sources of information, international relations
or national security. It is essential that such cases are kept under continuing
review.

A successful prosecution will result in a criminal record. The court may
impose a fine and in respect of particularly serious breaches a prison
sentence. The court may order the forfeiture and disposal of non-compliant
goods and/or the confiscation of any profits which have resulted from the
breach. Prosecution may also lead, in some circumstances, to the
disqualification of individuals from acting as company directors.

H. Refusal/Suspension/Revocation of Licences

Mid Suffolk and Babergh District Councils issue a number of licences and
permits. Mid Suffolk and Babergh District Councils also have a role to play in
ensuring that appropriate standards are met in relation to licences issued by
other agencies. Most licences include conditions which require the licence
holder to take steps to ensure that, for example, a business is properly run.
Breach of these conditions may lead to a review of the licence which may
result in its revocation or amendment.

When considering future licence applications, Mid Suffolk and Babergh
District Councils may take previous breaches and enforcement action into
account.
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